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Abstract

This article builds on long-term research looking at violence against women in both war and
peace, and recently gathered data regarding persistent failure to use policy as a tool to reduce
such violence in Peru. The research shows that impunity and tolerance for violence against
women persists despite a state that has actively intervened to eradicate such violence for some
twenty years. Including the state as perpetrator of violence in the analysis of impunity helps
understand the failure of policy and legislation. Moreover, the notion of patriarchy allows us to
look at a historically shaped male-centered and sexist organization of state and society, and
helps understand the ambiguities in contemporary policy and legislation.
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Peru experiences high levels of violence against women (WHO 2005). While a majority of such
violence is perpetrated within the so-called ‘domestic’ sphere, Peru’s institutions, including the
army, also have a reputation for gender-based violence, including sexual violence. Throughout
Latin America, activists are also increasingly focusing on the killing of women because they are
women, or feminicide (Fregoso and Bejarano eds 2010) 2, which has reached alarming rates in
Mexico, El Salvador, Honduras, and Guatemala. In Peru, current knowledge stands at about 10
killings a month, 120 women murdered a year (MIMDES 2010: 29, Villanueva Flores 2010,
2011). According to a recently published investigation that amalgamates statistics from
different Peruvian institutions (Police, Emergency Centres, Ministry for Women and Social
Development), 68.818 reports of sexual violence were received over the last ten years; an
average of 6881.8 a year, or 18.8 a day. These numbers put Peru very high on the world ranking
of registered cases of sexual violence (number sixteen) and number one in South America
(Mujica 2011).3 Moreover in 2009 the Institute of Forensic Medicine carried out 34.153 exams
of ‘sexual integrity’ suggesting an even higher level of sexual violence, and a problem of
registering and archiving reported cases. Few reported cases are processed judicially, and even
fewer lead to convictions (an average of 642 per year calculated for 2006-2009, which amounts
to less than 10%).4 Experts estimate that only 16 % of victims of sexual violence report this to
the appropriate institutions; hence, the numbers represent only a tip of the iceberg. In addition,
the Peruvian police received 95,749 reports of domestic violence in 2009, of which 90%
victimised women, and 10 per cent men (Mujica 2011). Overall, impunity is high and is likely to
feed into high rates of sexual violence and overall violence against women and girls in both war
and peace.
Legal and policy reforms in the area of violence against women in Latin America do little to curb
its persistence (eg Sagot 2005, Macaulay 2006, McKinley 2006, CIDH 2007, Jubb 2010). In Peru
impunity remains high, despite a range of interventions. This is particularly noteworthy since
Peru was one of the first in the region to develop legislation and policy to address violence
against women in the early nineties. Analysis of the impact of those early interventions showed
that policy and legislation designed to curb violence against women lacked a clear legal
framework, did not address institutional discrimination based on class, race and gender, and
lacked funding to improve or run social services for women (Boesten 2006 and 2010a). These
policies were largely the result of a particular political context, in which an increasingly
authoritarian president, Alberto Fujimori, used gendered social policy to woo progressive
This work was support by the Nuffield Foundation, for which I am grateful [grant number SGS/37447].
In Peru, as in most of Latin America, the term feminicide is preferred over femicide, as often used in the
Anglo-Saxon world. Both terms exist and are used in English though. See Fregoso and Bejarano (2010)
for a discussion, as well as CAWN (2010).
3 Reports of the same case to different agencies are not taken into account and skew the data. Data
regarding violence against women is overall very imprecise.
4 A recent study of 31 judicial cases of violent rape presented under new, supposedly improved, judicial
rules, showed only one of these cases led to imprisonment of the perpetrator: Defensoría del Pueblo
(2011b.)
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sectors nationally and internationally during his twenty years in government (1990-2000) (see
Boesten 2010a). The data shows surprisingly little change. In order to make sense of this
persistent failure to effectively address violence against women , I turn the question around:
instead of asking what the state does to curb violence against women, I ask how it perpetuates
such violence.
Doing so forces us not only to look at how impunity works in cases of so-called ‘family’ violence,
but also at the impunity surrounding the state’s own role in perpetrating violence against
women. During the internal conflict between Shining Path and the armed forces (1980-2000),
the state, through its military and police, proved to be the main perpetrator of sexual violence
against the Andean indigenous population, as well as against suspected and convicted members
of Shining Path (TRC 2003, Vol 6, 1.5). In addition, a forced sterilization programme in the mid1990s victimised about 200.000 largely indigenous poor women (Boesten 2007, Ewig 2006,
2010, Rousseau 2007). The state is also complicit in institutional violence against women,
ranging from insults to injury in its hospitals, health centres and schools (Defensoria del Pueblo
2011a p177, CLADEM 1998, Boesten 2007). Since 2003, after the publication of the report of the
Truth and Reconciliation Commission, feminist and human rights activists campaign to hold the
state to account for these violations, but there is little hope for justice or redress.
This article builds on long-term research looking at violence against women in both war and
peace (Boesten 2007, 2009, 2010a, 2010b, 2010c, Alcalde 2010 and 2011, Defensoría del Pueblo
2011 Informe No144, and Macassi et.al. 2010). Data gathered for my earlier study of domestic
violence policies (Boesten 2006 and 2010a) was updated through interviews in 2011, which
forms the core of this article. 5 Together with Betsy Flores Sandoval, a researcher and forensic
psychologists based in North Lima, we interviewed six police officers (of which two male), six
family prosecutors (one male), one social worker, one promotora (facilitator), and one
psychologist in women’s emergency centres, all female. We also interviewed nine women who
have gone through the system and were in a shelter or participated in another NGO-led
programme for victims of violence at the time of interview, all in the same district in North
Lima. By focusing on the established services in one district we were able to see how different
sectors work together, and how they relate to the broader policy and legal frameworks; the
representativeness of the outcomes is evidenced using a further case study in three different
towns in the Department of Ayacucho, where I interviewed five more staff working in women’s
emergency centres (one man, four women). In addition, we interviewed a judge in North Lima
and one in Ayacucho (both men), five NGO personnel in Lima and three in Ayacucho , as well as
two staff members at the Ministry for Women and Social Development (MIMDES), and one at
the Ombudsman’s Office. 6 To preserve anonymity of participants and coherence of arguments,
the results are presented in one narrative without always identifying who said what –unless it is
important to the results o the data analysis. The overall conclusion of these studies is that
despite state intervention in policy and legislation, violence against women continues unabated
and impunity persists. The question is why?

Betsy Flores Sandoval carried out interviews in North Lima between January and April 2011. We are
indebted to the women and men who shared their experiences and opinions with us.
6 All interviews with front-line staff, victim-survivors and perpetrators are anonymous. Permission was
asked for interviews with front-line staff with the appropriate supervisors, and individual staff
participated voluntarily. Shelters were approached via the overseeing NGOs in the district, and women
were interviewed with full informed consent.
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I first discuss how we can think about the state and its role in perpetuating violence against
women, after which I turn to the judiciary’s response to wartime sexual violence. Next, I
examine the state’s current response to the problem of intimate partner violence followed by an
analysis of an impunity embedded in structural and intersecting inequalities. The outcomes of
this study show that the legal and policy framework does not focus on women’s rights, but on a
male-headed family unit. The emphasis on the family unit, instead of women’s security, greatly
impedes the necessary societal change in attitudes towards women. The lack of clear guidance
regarding the meaning of gender equality and women’s rights at the level of policy and
legislation is reflected in the attitudes of front-line personnel, including the judiciary. Of course,
the fact that the state has not redressed its own past violations of human rights reflects its
unwillingness to actually secure women’s rights and suggests that the patriarchal state is very
much alive.

Intersecting inequalities and patriarchal rule
Violence against women is facilitated by the patriarchal state. The term ‘patriarchy’ lost some of
its popularity after sustained feminist critique during the late 1980s and 1990s. One of the main
criticisms was that the application of patriarchy is simplistic and undertheorised, ignoring
women’s roles in reproducing it (Kandiyotti 1988), and, referring to the Western world, men’s
horizontal fraternity in their rule over women (Pateman 1988). Yuval-Davis (1997) criticised
how scholars developed patriarchy as a European centric concept, and the way it is blind to
intersecting inequalities, which results in women also ruling over other women, and men over
other men, especially in postcolonial societies. Recently, however, Gwen Hunnicutt (2009)
picked patriarchy as a theoretical concept that helps explain violence against women because it
focuses on the systematic subordination of women by men, both structurally as well as
ideologically. Hunnicutt unpacks the diverse criticisms of the term and develops a careful and
nuanced theoretical framework of patriarchy that accommodates historical variety as well as
intersecting inequalities that influence and structure gendered outcomes. She emphasises that
patriarchal systems are based on hierarchical domination that more often than not intersect
with other hierarchical divisions such as race, class, and age (p564), and that patriarchal
ideology may persist despite, or alongside, gains in gender equity (p555).
In Latin America, patriarchal authority over family, and thus women, was not necessarily
weakened by secularization after independence. As Elizabeth Dore highlights, states intended to
modernize patriarchal rule, including domestic patriarchal rule, not abolish it (Dore 2000 p22).
In Peru, as McKinley highlights (2006 p100), legal patriarchy was replaced by liberal
codification during the early Republican era, which was largely based on French civil codes as
these were perceived as thoroughly modern. However, existing colonial legislation was often
only modified or accommodated to exist side by side, creating a civil law riddled with
contradictions. Family law regulated gender relations and was still heavily influenced by the
Catholic Church and existing patriarchal rule, despite nineteenth century liberalization. Rape,
for example, was included in the penal code of 1924 as a crime against the honour of the victim
and her family but rape ceased to be rape if it occurred within legal (or common law) marriage.
If a rapist would marry his victim, he would be exempted from prosecution. Interestingly, this
law was invoked by some young women and their families in an attempt to control the sexual
violence perpetrated upon girls in the 1980s and 1990s, until the law was revoked in 1997
(Boesten 2007, Henriquez 2006).
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In the twentieth century, under pressure of feminist social movements, much of the legal
grounding of patriarchal rule over women in Latin America (such as inheritance rights, parental
rights, reproductive health, and ‘crimes against the honour of the family’) was improved in
favour of women (Molyneux 2000 p70). However, despite the secularization of the state in the
nineteenth century and legal improvements regarding gender equity in the twentieth, Catholic
morality is upheld in the twenty-first century by a strong and influential Church that still shapes
politics and policy in issues related to family and sexuality (Blofield 2008). Christian values
help keep the family unit central to pro-gender equity policy and legislation, as opposed to
women’s rights, and thus keep patriarchal authority alive. In Peru, gender equality before the
law was established in the 1984 Civil Code, indicating an important shift in thinking about
gender, sexuality and the law during the 1980s and 1990s. This shift was indeed shaped by
increasing pressure from feminist activists (McKinley 109). Nevertheless, the Catholic Church in
Peru, despite being central to the development of Liberation Theology, was and is dominated by
conservative groups that strongly influence politics.
Following Hunnicutt, the emphasis on patriarchy does not imply a static understanding of the
term, or of Peruvian society. Rather, the workings of patriarchal power relations, especially in
matters concerning family and sexuality, and thus women’s rights, depend on social divisions
and hierarchies in society; on socio-economic factors as well as hierarchical relationships
between men, and between women. The intersection of class, race and gender informs
structural violence in Peru, and determines individual and group’s access to resources, services,
political voice, and justice (Boesten 2010). Socioeconomic position, geographical origin,
education, consumption patterns, dress, and language inform a person’s position on the ethnic
ladder in a racially hierarchical society. In Peru, race is interpreted as based on the above
characteristics, plus physical characteristics such as height and skin, hair, and eye color. Women
are generally perceived as more ‘Indian’, lower on the racial ladder than men from the same
group (De la Cadena 1991). These intersecting inequalities facilitate violence against those
perceived as inferior. Thus, in a patriarchal society women find themselves in a very vulnerable
position, be that in public or private space. In addition, as Cristina Alcalde convincingly shows,
structural and intersecting inequalities are reproduced even in intimate relationships, and
violence is often used to maintain and perpetuate hierarchies (2010). The state is certainly a
major agent in reproducing these inequalities and hierarchies, and should be held accountable
for the impunity with which it let’s institutional as well as domestic violence against women
exist. As Marcela Lagarde argues that patriarchal ideology naturalises women’s inferiority, and
through impunity, normalizes violence (Lagarde 2006, cited in Cabrera Muñoz p39). Overall, the
naturalization of gender, race and class hierarchies are perpetuated by the state, rather than
broken down.

The Peruvian state and wartime violence against women
As a consequence of the conflict between Shining Path and the armed forces in the 1980s and
1990s, 69.280 Peruvians died and disappeared. The Truth and Reconciliation Commission
concluded that 46% of these can be attributed to Shining Path, 24% to another terrorist group,
MRTA, and 30% to the army and police forces (TRC Report, Vol 9, annex 2). The TRC also
concluded that sexual violence had been widespread and used strategically to terrorise
communities, spread fear, and torture prisoners. The majority of these (83%) are attributed to
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the armed forces.7 In the case of Shining Path, the TRC concluded that the group’s use of
violence, including gender-based violence, was based on a different ideology than that
perpetrated by the army and the police. Nevertheless, the use of sexual violence of all armed
groups could be called a magnification of existing institutionalized and normative violence
against women. Shining Path, in its zeal to promote a new moral society, imposed strict rules
upon communities, whereby adulterers and rapists, gay, transsexual people and prostitutes,
were publicly and violently punished. Although Shining Path forbade its cadres to engage in
rape and sexual abuse, there is ample evidence that Shining Path activity led to forced
marriages, forced pregnancies, sexual torture and sexual slavery (APRODEH 2005). The distinct
outcome of rape regimes perpetrated by the armed forces and Shining Path is interesting as it
indicates that wartime rape often reproduces and reinforces existing gendered hierarchies,
reflecting longstanding racism and sexism, and that the state is an active agent in reproducing
such inequalities.
The ‘discovery’ of systematic wartime rape by the TRC raised much outcry in , feminist and
human rights circles, but it did not compel the judiciary to take action. None of the 538 cases
documented by the TRC 8, for which evidence could be raised, or of the twenty cases for which
evidence has been raised, have entered court. This is not because Peru’s judiciary does not work
or because all human rights violations go unpunished: former president Alberto Fujimori (19902000) is completing a twenty-five year sentence for corruption and human rights violations, and
many others are awaiting trial for wartime human rights violations. While the prosecution of all
human rights violations by the Peruvian armed forces are rare, is contentious and difficult to
follow through (Burt forthcoming), cases of sexual violence are persistently ignored. This
judicial, and broader political, neglect of sexual violence is a result of mainstream societal ideas
about violence against women more general, and sexual violence in particular. As we will see,
the arguments used by the human rights tribunal to dismiss cases of wartime sexual violence for
prosecution reflect peacetime ideas regarding women’s sexuality and role.
Of the 538 cases of rape identified by the TRC, only 16 were investigated and presented for
public prosecution; of those 16 cases, 3 were accepted by the pre-trial chambers, while the
other 13 continue in preliminary investigation with the public prosecutor. As of May 2012 one
case awaits trial in Lima and another awaits trial at the Inter-American Court of Human Rights.
The other cases show no movement. Based on nine legal cases compiled by human rights NGOs
in Lima, we can summarize the obstacles to prosecution as follows: first, prosecutors and judges
tend to define cases of rape as a common crime instead of a violation of human rights and a
crime against humanity. This decontextualizes the act from a situation of systematic violence
and terror, disallowing contextual arguments that can evidence the likelihood of sexual
violence. According to many prosecutors these cases are not worth prosecuting, as common
rape crimes have a statute of limitations of nine years (the majority of cases took place 15 to 30
years ago) and in any case only carry a sentence of about four years of prison.
The second reason involves lack of evidence, based on the idea that one cannot prove that sex
has or has not been coercive—a familiar argument everywhere in the world, in war and peace.
In the case of wartime rape, however, international human rights law has developed
‘TRC Report’, vol. VI, Chapt 1.5.
The TRC estimates that these 538 cases are only 7% of actual cases of rape: Chrisostomo, Meza. (2005).
‘Las mujeres y la violencia sexual en el conflicto armado interno,’ in Violencia contra la mujer durante el
conflicto armado interno: 'Warmikuna Yuyariniku'. APRODEH (eds.) Lima: ASPEm APRODEH, Asociación
Pro Derechos Humanos, pp. 11-30.
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investigative protocols clearly indicating that the context of war, especially if systematic rape is
observed, should be part of the evidence. 9 This does not hold if the crime is prosecuted as a
common crime instead of crime against humanity. The issue of evidence is linked to the
widespread idea—not only in Peru, and not only in war—that rape is only rape when there is
lasting and visible physical harm done. This excludes the threat of force or other obvious uses of
force. In addition, physical evidence may disappear; in one case, a Peruvian court demanded
new physical examination of a woman who was raped eleven years earlier. The emphasis on
physical evidence also dismisses psychological evidence. Psychological assessments can show
how damaged and credible people are, but understanding of both terms differs widely, leading
to quite extraordinary judgments of women’s testimonies, especially from state appointed
forensic psychologists. One woman, abused and tortured in custody in the early 1990s, was
deemed “hysterical” and manipulative by the forensic psychologist, instead of traumatized (the
psychologist in question did not sign the document, and cannot be traced). It is likely that this
case was manipulated by the military, as the woman in question was examined while still in
custody. The use and abuse of psychological assessments by prosecutors is worrying
nevertheless, as these are too often used against the victim-survivors. How to interpret and
value forensic psychological evidence is also of concern to cases of peacetime sexual violence in
Peru. According to a forensic psychologist in Lima North, prosecutors tend to expect conclusive
answers from forensic psychologists regarding the likelihood of rape, and not nuanced
assessments of women’s mental state.
The third obstacle to the prosecution of military accused of sexual violence involves the
perpetrators. Prosecutors claim they cannot identify perpetrators as many soldiers wore
balaclavas and used nicknames. However, investigations by the Truth Commission and by
human rights lawyers show that women often knew names, and definitely dates and places,
meaning that one could trace exactly which soldiers were stationed at the scene of the crime at
what moment if access to military archives were granted. At present, such access is denied. The
Ministry of Defense refuses to open archives and even claims that the relevant information was
burned. Of course, the military’s exercise of influence over the judiciary is not limited to cases of
sexual violence, and is increasingly evident in other cases of human rights abuses as well.
However, in the cases of rape the outright refusal to collaborate, and the actual burning of files
(there are copies of a formal letter addressed to the public prosecution in Ayacucho stating the
incineration of those files), is supported by an overall reluctance of the public prosecution, the
judiciary, and the military to confront these abuses of human rights.
This case of state-endorsed violence is linked to and embedded in structural inequalities and the
failure to address these, and its disregard for the security of women. Denying accountability to
what are clear systematic violations of human rights by agents of the state through programmes
designed by the state suggests that women, especially indigenous and or poor women, are not
worthy of human rights. The state is not only the main perpetrator of violence against women,
but is complicit in the normalisation of such violence. The normalisation of violence against
women is further evidenced by the high levels of intimate partner violence and persistent
impunity in peacetime.

State intervention and impunity
9
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In this section I discuss in some detail the policy framework drawn up to tackle intimate partner
violence, which is the one area in which the state has admitted responsibility towards women
since the early 1990s, at least discursively. After briefly outlining the trajectory of such policy
since the 1990s, I will point at the tension between a policy objective to tackle violence against
women on the one hand, and the patriarchal state that underpins the policy on the other.
State intervention in the issue of violence against women has to be seen in light of the political
context of the 1990s, when the Fujimori government responded to political violence and
economic crisis with increasing authoritarianism. Fujimori presented himself as the strong man
who would bring political and economic stability and security, albeit using a politics of fear
(Burt 2007). Considering this increasingly authoritarian and ‘masculine’ government, Fujimori
started to use a highly gendered political strategy, speaking to feminist demands for greater
women’s participation in politics, a ministry for women’s affairs, better reproductive healthcare
and access to birth control (culminating in a forced sterilization programme), a (clientelist) food
distribution programme directed at Peru’s ‘self-sacrificing mothers’, and indeed, interventions
to tackle violence against women (Boesten 2010). Fujimori’s ‘women-friendly’ politics were
motivated by authoritarian politics, and embedded in a patriarchal strategy of control over an
already disenfranchised population. The policy and legislation to address violence against
women designed in the 1990s was followed through by subsequent governments, without
major changes to its original design.
The intervention to address violence against women involves legal reform, national action
plans, special police stations for women (the first one set up in the late 1980s), Women’s
Emergency Centers (CEMs) that would provide combined services to battered women, and
offices to address children’s rights (DEMUNAs). Design and implementation falls under the
Ministry for Women and Vulnerable Groups, an agency that has changed its focus (and name) at
least three times since its first establishment in 1996, but the ministry was preceded by legal
reform.
Peru was relatively early in issuing legislation that deals with violence against women
compared to the rest of Latin America. In 1993, law 26260 ‘against family violence’ was passed,
and this law was strengthened several times. Violence against women largely falls in this
category of ‘family violence’, and is dealt with in family courts, instead of criminal courts.10 A
case moves from family law into criminal law when deemed assault (delito de lesiones) instead
of misdemeanour (falta contra la persona) only if and when a forensic doctor confirms that the
victim is badly hurt. However, the decision about the severity of a complaint is often made
arbitrarily (see also Macaulay 2006 on Brazil and Franceschet 2010 on Chile and Argentina).
According to our informants, including a judge, the threshold for deeming an offense ‘criminal’
instead of ‘family’-related is high for police, doctors and prosecutors. The formal criterion for
being ‘badly hurt’ is the need for at least ten days of rest to recover from the physical
consequences of violence. If the forensic doctor decides that eight days of rest is enough, then
there will not be an assault and hence no criminal proceedings; the decision is indeed arbitrary.
In this system, the majority of cases are considered misdemeanours and tend to remain within
family law, where a limited range of legal measures are available to the police and judiciary to
protect women and punish men. If a case does go to criminal court, the judge can order jail
terms of 3 to 5 years. According to our informants, in practice these orders are usually annulled
Texto Único Ordenado de la Ley 26260 y sus modificaciones
http://www.mimdes.gob.pe/index.php?option=com_content&view=article&id=1542&Itemid=245
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by a suspended sentence (see also Defensoría del Pueblo 2011). Very few cases involve actual
imprisonment of aggressors. This means further danger to the victim, who is now exposed to
the revenge of a man who may feel deeply insulted.
In 1991, sexual violence was included in the penal code as a criminal offense, instead of a ‘crime
against honour’ as it had been since the penal code reform of 1924. However, this legal reform is
largely interpreted as a law against child abuse (Defensoría del Pueblo 2007). Sexual violence
perpetrated by intimate partners is not taken seriously; interviewed prosecutors and forensic
doctors suggested that one can only prove rape perpetrated against a virgin, virtually
dismissing the possibility of rape against adult women and within marriage. As a result, few
women are willing to take charges of rape in marriage forward, and none of the interviewed
service providers found it a relevant subject for conversation in the context of intimate partner
violence (see also Macassi et al 2010 p138). For most interviewed women (eight out of nine),
forced sex was part of the overall violence they experienced at home, but they did not include
this in their formal denunciation.
The police and judiciary have a series of measures at their disposal, such as restraining orders,
withdrawals from the home, brief incarcerations and (low) fines, to protect women and punish
perpetrators. Our interviews indicated that most police officers are aware that these measures
are ineffective, as they are largely based on issuing paperwork that is not followed up upon in
practice. For example, police have the power to incarcerate aggressors for 24 hours on the spot
for immediate protection of women who are threatened with further violence. This measure is
rarely used as most women report violence 24 hours after the act, or simply because aggressors
are not approached by the police. If women do report violence ‘in the act’ and the police bring
the aggressor in, brief incarceration does not seem to improve the situation beyond the
immediate need. In the words of one police officer, the measure gives men 24 hours to sober up
and sleep off a hangover, and in the words of a CEM lawyer, time to have a rest before going
back home to continue where he was interrupted. A young police officer who recently started as
specialised officer in family violence in the police station of a town in Ayacucho, thought the 24
hour incarceration served to oblige the aggressor to ‘meditate’ over his actions, although she
was not sure if this was effective. One prosecutor said that the measure could be effective if
accompanied with psychological treatment for the perpetrator, a measure that is part of the law,
but that we have not seen implemented. In sum, the 24 hour incarceration rule is not seen as a
measure of protection by service providers.
Beyond the immediate 24-hour rule, there are other measures of protection, such as restraining
orders, temporal suspension of visit rights, and, a measure added in law in 2008, a prohibition
on owning and carrying firearms. A rule approved in 2009 adds that prosecutors cannot simply
issue a ‘cease violence’ order. 11 The prosecutor can demand that the aggressor is removed from
the home for a longer period of time (‘retiro del agresor’). 12 The implementation of a ‘retiro del
agresor’ or ‘garantía personal’ (restraining order) is issued by the prosecutor, who has to
forward such orders to the family court. This document has to be signed by the aggressor, but
there is no measure to make sure he observes the orders –although the law stipulates that ‘to

11 Ministerio Publico, Directiva No 005-2009-MP-FN, p11.

www.observamujerpuno.org.pe/files/DIRECTIVA.pdf
A new amendment to the law adds that victims should be offered protection in a shelter, and offered
victim support.
12
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observe these measures, the victim will solicit the help of the police if necessary’.13 According to
various informants, perpetrators of violence know that the piece of paper cannot hurt them, and
they often continue harassing the victim, or even punish the woman for having reported a man’s
violence in the first place. One police officer in North Lima mentioned that ‘paper withstands
everything’14; a lawyer of a CEM in Ayacucho said that ‘the man will just throw away the piece of
paper and continue to beat her’15, still another police officer simply said that the aggressor
‘makes fun of this’.16 The police do not –or do not have the capacity to- intervene when
aggressors fail to comply with the orders. The responsible authorities overall do not seem to
have much faith in these procedures. A Garantía Personal that was issued with the wrong name
on it exemplifies this; the prosecutor had failed to change the form from a previous client. 17
The most important problem with implementation of these measures is the failure of police,
prosecutors and medical examiners to judge risk and injury. Risk assessment is necessary for
the issuing and implementation of restraining orders, for judging a case a criminal offence or
not, and for determining what kind of criminal offence may have been perpetrated (eg,
attempted murder judged by threats with weapons, or by serious injuries). The criteria for
being ‘at risk’ are not clear and depend on the professional capacity to judge risk, and of
effective communication and collaboration between service providers. Both police officers and
prosecutors are responsible for making these decisions; the police, in the first instance, have to
forward all cases to the prosecutors and include a risk assessment. Prosecutors then have to
judge the kind of measures that are needed to make sure the woman in question is not exposed
to further violence. Forensic doctors need to correctly judge injuries so that harm done can be
established accurately. Our interviews showed that police officers did not always know the
mechanisms available to them; did not always inform the prosecutor; and too often dismissed
cases and sent women home without any further follow-up. Police officers seemed reluctant to
collaborate more closely with the prosecutors office and considered them inaccessible; likewise,
prosecutors considered police officers to be of poor judgement and unreliable. CEM personnel
tended to be suspicious of both police and prosecutors. This lack of collaboration can have
devastating consequences for victims of violence.
Our informants all indicated that the police –generally the first point of call for women who are
being abused, battered and harassed- often did not support them at all. The negative attitude of
police was widely known among women, and clearly deterred them from reporting violence
(see also Alcalde 2010 p165). Women’s stories of how they finally reached the shelter involved
support from CEM personnel, and lack of support, or even rudeness, from police officers.
Women indicated being afraid of the police, one women said they can be bribed by aggressors,
and one Ecuadorian woman we interviewed, married to a Peruvian, was told the law was not for
her. All these women finally ended up in an NGO-run shelter, and all were referred by a CEM,
not by the police. Their cases are in process. Clearly, the combination of well-trained and
supportive CEM personnel plus the availability of a shelter provided the protection these
women needed. However, it is likely that many others are deterred from pressing charges and

Law 26260 and its revisions;
http://www.mimdes.gob.pe/index.php?option=com_content&view=article&id=1542&Itemid=245
14 Interview, North Lima, April 2011.
15 Interview, Lawyer CEM, region of Ayacucho, April 2011.
16 Interview, North Lima, April 2011 (1).
17 Interview, Police officer, North Lima, March 2011 (6).
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seek protection –as this involves long and potentially costly procedures- after filing their first
complaint to a reluctant and rude police officer.
Most women who report violence return to report further violence several times, but often at
different places –the special police station for women, a CEM, a regular police station, a
DEMUNA, or directly to the fiscalía de familia, or prosecutors office. As databases are not
connected and the collaboration and communication between the different responsible agencies
is in general inadequate, there is no possibility for following up on existing cases and making
proper risk assessments based on previously reported incidents. It also means there is little
statistical information about how many women appeal to the system multiple times without
finding a solution. High levels of feminicides would be an indication 18, but as the databases of
reporting domestic violence –once or multiple times- and feminicides are not linked, we cannot
provide evidence of such a claim.19 The new register of feminicides held by the prosecution only
links those cases of violence against women that are registered by the prosecution with
identified feminicides, and the author of the 2010 report recognises that it is likely that many
more women report violence to the police than that are registered by the prosecution
(Villanueva Flores 2011, p12).20 While the technical aspect of linking databases might be an
issue, the failure of police officers to report all cases that reach them to the office of the
prosecution, as they are supposed to according to the law, is a failure on the part of the police to
take women’s complaints seriously.
There are, of course, other more technical impediments to the adequate implementation of the
law and the policy: social policy is inspired by the contemporary development paradigm that
combines a neoliberal discourse of economic efficiency with ideas of democratic governance.
This combination can lead to a variety of policy measures and outcomes, as analysed by
Christina Ewig for the health sector (Ewig 2010). Our research shows that in policies dealing
with violence against women, political decentralisation and the destabilization of labour
contracts pose serious problems to the implementation of policy. Personnel working in the
Women’s Emergency Centers testified to the precarious working conditions they were in, often
working on fixed term contracts with few social benefits. 21 Decentralization shifted financial
responsibility to municipalities, some of which do not prioritize the CEMs and fail to provide the
basic conditions for the services to operate. 22 In addition, municipalities may oppose the
approach taken by CEMs and insist on more conservative interpretations of family and violence
against women.23 This last point –the possibility of interpreting national policy in a myriad of
ways- is a problem embedded not only in the structures of policy implementation, but in the
MIMDES recently established a register for feminicides and counted 12 cases per month for 2009.
Previous reports prepared by DEMUS and Flora Tristan come to similar conclusions. See MIMDES 2010,
Registro de feminicidio para enfrentar la violencia hacia la mujer en el Peru.
19 The women’s police station in North Lima seems to have a computerised data base which tracks
multiple assaults which enables them to report to the prosecution after several reports. We have not seen
such tracking and follow-up in any of other agencies.
20 Villanueva observes (2011, p 12): ‘10.1% of murdered women (11) reported a total of 18 times to the
prosecution for domestic violence against the alleged murderer. Of these, in 66.7% cases the prosecution
formulated a judicial order (12), and 33.3% were archived (6). […] It is probable that other victims
reported cases to the police which never made it to the prosecution. As we know, the trajectory of
domestic violence reporting starts at the police office, but it can take months before such cases reach the
prosecution, if at all.’
21 Interviews CEM personnel in Lima North and Ayacucho region, Jan-April 2011.
22 Interviews CEM personnel in Ayacucho regions, April 2011.
23 Interview CEM Manager, Lima 2011.
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discursive ambiguity embedded in the law against family violence and the National Plan against
Violence towards Women.
According to observers in feminist NGOs as well as in the Ombudsman’s Office and the Ministry
itself, the latest National Plan against Violence towards Women (National Plan, covering 20092015), represents an important improvement on the previous Plan (2009-2015). These
interviewees commented that the new Plan is comprehensive, covers violence in both public
and private spaces and considers multiple possible perpetrators –including the state. The Plan
also includes indicators and mechanisms that should help its implementation (MIMDES 2010).24
However, in practice, the programme of action that has come out of the National Plan does not
indicate any substantial improvement on the above outlined problems, apart from geographical
expansion of services. The National Plan 2009-2015 includes a promise of more special police
stations and shelters, but these have yet to materialise. Existing shelters are funded externally
and often run by a combination of local women’s groups, NGOs and feminist organisations, not
by the state.25 The Plan has considerably expanded the establishments of CEMs throughout the
country, with 128 such centers by 2011. This is a positive development, were it not that these
centers work with very little funds, insecure labour contracts, constant threats of further
funding cuts and little support from the police and judiciary (Boesten and Sandoval 2011). The
lack of support from municipal level services was especially poignant in a conversation with
CEM personnel in Ayacucho, who said they were often ‘accused of being feminist’ when they
complained to municipal authorities about the lack of support. Thus, according to the staff of
this CEM, being a feminist is not appreciated, not even when working formally for the rights of
women. The reports of how police officers, prosecutors, doctors and judges (both men and
women, exceptions considered) deal with cases of violence –dismissing women’s accounts,
treating women rudely, siding with the abusers, advising women to flee, refusing to refer cases
to the criminal courts, refusing to penalise the perpetrators, and in one case, refusing to support
a woman because she was not a Peruvian national-, suggests that the system that is to protect
women from violence is largely staffed with people who prefer to identify with an existing
ideology in which men dominate women, and women are expected to endure certain levels of
violence, rather than being ‘feminist’.
The resistance against working to secure women’s rights on the part of frontline personnel
working for the police and judiciary is profoundly disturbing, and is not challenged by the state.
The Ministry for Women claims to be championing women’s rights, but in practice it champions
the family. As several feminist activist indicated, the ministry’s perspective is ‘familial’. The
policy against violence towards women is based on a law against ‘family violence’ and national
programmes invariably refer to ‘family violence’ instead of gender-based violence or violence
against women, or even domestic violence. The law against family violence is interpreted as a
tool to protect the integrity of the family, and children are increasingly seen as in need of state
protection against family violence, especially sexual abuse. 26 So while violence in families is
condemned and services are setup to support women victims of such violence, women’s rights
are not the cornerstone of its policy. Indeed, as Molyneux highlights, state agencies in Latin
America tend to promote gender equity as well as the promotion and protection of the family,
24 Interview with a high-level functionary working for the PNCVHM, MIMDES, Lima July 2011.

There are some municipal shelters; the State has not complied with this law yet (No 28236, art 1, see:
http://www.mimdes.gob.pe/index.php?option=com_content&view=article&id=834&Itemid=327)
26 See: Defensoría del Pueblo, La aplicación de la justicia penal ante casos de violencia sexual perpetrados
contra niñas, niños y adolescentes, Informe Defensorial N° 126, Lima 2007.
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‘as if the former were coincident with the latter’ (2000 p70). This ambiguity is inscribed in
policy and legislation, and keeps patriarchal authority firmly in place, as evidenced by the
responses discussed above. There is little evidence that the first line of victim support and law
enforcement take the side of women; rather, women are often blamed for the situation they find
themselves in. While women-centred services, such as CEMs and special police stations clearly
do better in this respect they operate from an approach that is not supported by the judiciary
and pre-judiciary environment. The policy addressing violence against women in Peru does not
provide for a framework to change gender relations and does not demand from its operators in
the services set up for women (apart from CEM) that they work from a perspective that assumes
gender equity and women’s rights. Rather, it is embedded in a patriarchal framework in which
the male-ruled family is central.

Conclusion
In this paper I first discussed the state’s active complicity in violence against women, especially
poor and indigenous women, in the form of wartime rape, further underpinned by its active
refusal to be held accountable (evidenced by the purposeful burning of files, for example).
Independent of how we wish to interpret the widespread state-sanctioned rape of indigenous
women during the political conflict of the 1980s and 1990s, a question too complex to answer
here (but see Boesten 2009), the result is that it perpetuates inequalities based on race, class
and gender, entrenches male control over female sexuality, and further normalises violence
against women. The arguments used by the Peruvian judiciary to dismiss cases of wartime rape,
reflect the attitudes of those at the frontlines of the response to peacetime violence against
women. Thus, the judiciary, under pressure of the state, interprets wartime rape of in majority
indigenous women as a peacetime crime, a common crime, devoid of political meaning.
Subsequent government’s failure to address either domestic or political violence against women
has to be seen through the same lens: a patriarchal state that sees violence against women as
‘legitimate’ in many cases, and tolerable in most.
Yet the patriarchal state in Peru, a state that has not resolved the contradictory nature of a
political agenda that promotes women’s rights with the ideological agenda of preserving the
family unit at all costs, is also highly biased according to race and class. The debate about race
and racism, how it intertwines with socio-economic opportunities, and how it is reproduced in
everyday life in Peru’s institutions as well as through political and everyday violence is ongoing
(e.g. Manrique 2002, Drinot 2006, Portocarrero 2007). This debate –as well as current politicsclearly shows how the Peruvian state, almost independent of who is in government considering
its continuity, fails to address these intersecting inequalities and its devastating consequences.
The recommendations of the Truth and Reconciliation Commission intended to address these
inequalities and the everyday violence with which these are reproduced and perpetuated.
Violence against women, including sexual violence, is a ubiquitous phenomenon which
reinforces inequalities. Addressing its own role in perpetrating such violence, and in the
normalisation of such violence through impunity, is a necessary step towards breaking the cycle
of violence and inequality in which Peruvian society finds itself.
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